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Excise taxes are indirect taxes on activities, occupations, privileges, and consumption, and the imposition of excise 
taxes is generally held to be within the power of the legislature unless specifically restrained by the constitution. 


Excise taxes are indirect taxes on activities, occupations, privileges, and consumption, such as sales and use taxes! or 
business or license taxes.” The imposition of excise taxes is generally held to be within the power of the legislature unless 
specifically restrained by the constitution,’ whether laid on particular commodities,’ on the privilege of pursuing particular 
occupations,° on the privilege of declaring and receiving dividends,° or on the franchises of corporations.’ The legislature can 
change or increase an excise tax during the term for which it is imposed,* and it has the power to impose as many excise 
taxes, in addition to a tax according to value, as it sees fit.° 


Excise taxes must be reasonable” but need not be proportional.'' Statutes may provide for tax liability based on possession 
without ownership,” but the right to own and hold property cannot be made the subject of an excise tax because to tax by 
reason of the ownership of property is to tax ownership itself.” An excise tax is not a property tax,’ and the constitutional 
requirement of uniformity therefore does not apply." 


Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
Footnotes 
i Okla.—Twin Hills Golf & Country Club, Inc. v. Town of Forest Park, 2005 OK 71, 123 P.3d 5 (Okla. 2005). 


Based on voluntary action 
Wash.—Covell v. City of Seattle, 127 Wash. 2d 874, 905 P.2d 324 (1995). 
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Franchise tax 
Neb.—State v. Galyen, 221 Neb. 497, 378 N.W.2d 182 (1985). 


Neb.—State v. Garza, 242 Neb. 573, 496 N.W.2d 448 (1993). 


Idaho—Employment Sec. Agency v. Joint Class ‘A’ School Dist. No. 151, 88 Idaho 384, 400 P.2d 377 (1965). 
N.D.—Scott v. Donnelly, 133 N.W.2d 418 (N.D. 1965). 


Mass.—Opinions of the Justices to the Governor, 408 Mass. 1201, 556 N.E.2d 1002 (1990). 


Ariz.—Miami Copper Co. Division, Tennessee Corp. v. State Tax Commission, 121 Ariz. 150, 589 P.2d 24 (Ct. App. 
Div. 2 1978). 

Ohio—Columbus & Southern Ohio Elec. Co. v. Porterfield, 41 Ohio App. 2d 191, 70 Ohio Op. 2d 404, 324 N.E.2d 
779 (10th Dist. Franklin County 1974). 


U.S.—Wisconsin Gas & Electric Co. v. U. S., 322 U.S. 526, 64 S. Ct. 1106, 88 L. Ed. 1434 (1944). 


Ohio—Columbus & Southern Ohio Elec. Co. v. Porterfield, 41 Ohio App. 2d 191, 70 Ohio Op. 2d 404, 324 N.E.2d 
779 (10th Dist. Franklin County 1974). 

Tenn.—Union Carbide Corp. v. Huddleston, 854 S.W.2d 87 (Tenn. 1993). 

As to the taxation of corporate franchises, generally, see §§ 174 to 177. 


Ohio—East Ohio Gas Co. v. Limbach, 26 Ohio St. 3d 63, 498 N.E.2d 453 (1986). 


Ind.—Welsh v. Sells, 244 Ind. 423, 192 N.E.2d 753 (1963), opinion adhered to on denial of reh’g, 244 Ind. 423, 193 
N.E.2d 359 (1963). 


U.S.—Madden v. Commonwealth of Kentucky, 309 U.S. 83, 60 S. Ct. 406, 84 L. Ed. 590, 125 A.L.R. 1383 (1940). 
When confiscatory 
Ky.—Foster Trading Corp. v. Luckett, 303 S.W.2d 315 (Ky. 1957). 


Mass.—In re Opinion of the Justices, 195 Mass. 607, 84 N.E. 499 (1908). 


Imposition of controlled substance excise tax 
Ind.—Bailey v. Indiana Dept. of State Revenue, 660 N.E.2d 322 (Ind. 1995). 


Wash.—Covell v. City of Seattle, 127 Wash. 2d 874, 905 P.2d 324 (1995). 


Neb.—State v. Garza, 242 Neb. 573, 496 N.W.2d 448 (1993). 
Held property tax rather than excise tax 
Me.—Eastler v. State Tax Assessor, 499 A.2d 921 (Me. 1985). 


Neb.—State v. Galyen, 221 Neb. 497, 378 N.W.2d 182 (1985). 

Wash.—Cosro, Inc. v. Liquor Control Bd., 107 Wash. 2d 754, 733 P.2d 539 (1987). 

Distribution of excise tax revenues not violative of uniformity requirement 

Ohio—Austintown Twp. Bd. of Trustees v. Tracy, 76 Ohio St. 3d 353, 1996-Ohio-74, 667 N.E.2d 1174 (1996). 
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